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CRIMINAL LAW AMENDMENT (HOME BURGLARY AND OTHER OFFENCES) BILL 2014 
Second Reading 

Resumed from 19 August. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [7.47 pm]: I made most of my 
second reading contribution when we were last debating this Criminal Law Amendment (Home Burglary and 
Other Offences) Bill, but for those who missed it and want to be reminded, essentially, the Attorney General’s 
second reading speech tells us that the purpose of the bill, the policy intent, is four-fold. It is intended to 
incarcerate those who are convicted of offences carried out during a home burglary for longer periods than they 
would currently be incarcerated. Those offences are serious violent offences, assaults, bodily harm, grievous 
bodily harm, sexual assaults or killing during an unlawful home entry or invasion. The government’s second 
reading speech tells us also that the policy intent is to deter such offenders. I made the point that although 
lengthening the minimum sentencing levels, which is what this bill will do, certainly goes to the community’s 
concern and abhorrence of the kinds of offences we are talking about, the impact that lengthening the sentence 
will have on deterrence remains to be demonstrated by the government. I invited the Attorney General to address 
us on that question because although this bill will certainly meet the objective of satisfying the community’s 
concerns about lengthening the minimum sentences, I am not sure it can be demonstrated that the bill will result 
in deterrence by those who commit and are found guilty of those offences. Indeed, before we sentence those 
people with whatever the minimum sentence or otherwise may be, we need to catch the criminals, and that is 
about policing. One of the major drivers of these forms of crime these days includes the use of ice, 
a methamphetamine. The evidence is overwhelming in support of a far more serious effort to address the drivers 
of crime. We need to be far more systematic and vigilant in attacking the drivers of crime that lead to these kinds 
of horrendous offences committed during the course of a home burglary. I have made the point that after 
seven years in government, Western Australian crime rates are at their worst and I do not think it can be said that 
Western Australians feel any safer than they felt seven years ago. 

The opposition will not oppose this bill. Yesterday I, perhaps like other members, received some email 
correspondence from Amnesty International Australia that raises six elements that I ask the Attorney General to 
respond to in his commentary. Amnesty International is running a laudable campaign around the issue of 
reducing the number of young Indigenous people who end up in our criminal justice system. However, there is 
a notion that opposition to this bill will somehow ensure that we are not adding to the disproportionate number of 
Indigenous people in prison. This bill will add to the length of time that anyone convicted under these provisions 
will serve, but we need not be under the illusion that under the law as it stands, without this bill, someone 
convicted of those kinds of violent offences during the course of home burglary will be imprisoned—that is not 
the issue. Although I understand why Amnesty International is running its laudable campaign, if the sole 
objective of its campaign is directed at reducing the number of Indigenous people ending up in our prison 
system, then the notion that opposing this bill will achieve that result is not an accurate objective. This bill is 
about lengthening the minimum sentence and a few other things that I touched on in the first stage of my 
remarks. This bill is not about putting a bunch of people in jail who otherwise would not have been put in jail 
unless this bill had been carried through Parliament. If a person commits the kind of serious offences we are 
talking about right now, today, in the course of a home burglary, they will receive a jail sentence. This bill is 
about the minimum sentence that should be applied by the judiciary. Nevertheless, Amnesty has raised these 
issues with me and I have given it an undertaking that I will raise these matters in the course of my second 
reading contribution and ask the minister to respond to them. I have made the point to Amnesty International, 
and I have made it in this place already, that we will not be opposing the bill. I am not sure if the 
Attorney General has received this correspondence from Amnesty, but I can quote from it and at the end, if it is 
helpful to him, I am happy to give him a copy of the email. The six items raised by Amnesty read as follows — 

1. In the definition section of the Bill, juvenile offences for which a conviction was not recorded 
must be counted as a strike. This is contrary to the principles of juvenile justice and will be 
significantly detrimental for the rehabilitation of young offenders. We are extremely concerned 
that proposed section 401A(2) would count circumstances where a young person has admitted 
guilt and participated in a court ordered restorative justice program as a strike. 

2. Changes to the counting rules, under proposed section 401(A)(1)(b), for what is treated as 
a strike for a ‘juvenile offender’ have not been adequately justified. They will lead to more 
young people being imprisoned more quickly. Amnesty International is concerned that, under 
these changes, there is a real chance that a 16 year old with no prior record could end up with 
three strikes against their name at their first court appearance, all but removing the prospect of 
diversion or rehabilitation. 
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The ACTING PRESIDENT (Hon Simon O’Brien): Order! I apologise for interrupting Hon Sue Ellery. There 
are too many overly audible conversations going on in and about the chamber. Could members be nice and allow 
the member speaking to be heard and recorded. 

Hon SUE ELLERY: Thank you. I continue — 
3. The extension of mandatory minimum sentences for violent offences committed in the course 

of an aggravated home burglary already carry heavy penalties. 
That is what is written in the email and where I make the point that people who think that opposing this bill will 
reduce the number of people going into prison are wrong. People who commit those offences today will receive 
a prison sentence. This bill lengthens the minimum sentence. I return to what Amnesty International said in its 
email — 

The Government has not made the case for mandated minimum sentences, particularly in 
relation to children. The WA Government highlighted three cases in support of these changes. 
None of these cases involved a 16 or 17 year old.  

4. The legislation would apply 3-year minimum penalties to young people for acts intended to 
prevent arrest or cause grievous bodily harm as well for the more serious offences highlighted. 
Amnesty International is extremely concerned about the possible unintended consequences of 
these mandatory minimum 3-year sentences. 

Amnesty then gives examples but I will not go into that detail. The email continues — 
5. The review provided for in the bill (proposed section 740A) is after 5 years of operation. This 

is a long period of time and will not allow unjust, unintended or unforeseen circumstances to 
be remedied in a timely fashion. Should the Bill pass despite our concerns, it should be 
amended so that a review occurs after 1 year and 3 years of the laws and is made publicly 
available. 

6. The lack of comprehensive debate or scrutiny about the economic and social costs of the bill 
on young people has been deeply concerning. The Government has acknowledged that the Bill 
will cost $93 million that has not been budgeted for. This would be a cost that is additional to 
the $43 million in costs of detention that would flow from an extra 60 juveniles and 206 adults 
the government concedes will end up in jail under these laws. The social and opportunity costs 
of many more young people finding themselves in detention are likely to be much higher. 

I invite the Attorney General to provide a response to the issues raised by Amnesty. I might conclude my 
remarks there. I began my remarks by saying that the birth of this bill, if you like, was a pretty ugly election 
debate, and its treatment since that promise was made has been an interesting revelation of exactly how high 
a priority this legislation has been. Despite it being the subject of intense effort during the 2013 election 
campaign in March, here we are in September 2015 debating it in the house. Nevertheless, the case remains that 
WA Labor made a commitment during the course of 2013 that we would not oppose the legislation and we do 
not intend to. 

HON ROBIN CHAPPLE (Mining and Pastoral) [7.58 pm]: I do not think it will come as a surprise to 
members opposite or, indeed, to the Labor Party that we will oppose the Criminal Law Amendment 
(Home Burglary and Other Offences) Bill 2014. Before I go any further, I would really like to thank the 
parliamentary briefing advisers who gave us some lengthy briefings on this bill: Kate Mort, senior policy adviser 
for the Minister for Police, and Malcolm Penn, assistant director at WA Police. I thank them for their detailed 
overview of the legislation. 

The Criminal Law Amendment (Home Burglary and Other Offences) Bill 2014 poses a number of amendments 
to the Criminal Code and the Sentencing Act 1995. The proposed amendments amend the Criminal Code to 
provide mandatory minimum sentences with specific serious offences of physical or sexual violence committed 
in the course of an aggravated home burglary. These minimum sentences would apply to only adult offenders 
18 years or older and juvenile offenders between the ages of 16 and 18 years. It will revise the repeat offender 
counting rules for home burglary offences for the three-strikes legislation, increase the mandatory minimum 
sentence for adult repeat home burglary offences and provide a clear distinction between aggravated home 
burglaries and aggravated burglaries of places other than dwellings. 

The bill also proposes amending the Sentencing Act 1995 to provide a minimum non-parole period of 15 years 
for adult offenders who commit murder in the course of an aggravated home burglary. The bill proposes that 
a new provision be inserted in section 279 of the Criminal Code that mandates a minimum period of 
imprisonment for 15 years if the offence of murder or manslaughter is committed by an adult in the course of an 
aggravated home burglary. The definition of “circumstances of aggravation” states — 
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circumstances of aggravation means circumstances in which — 

(a) immediately before or during or immediately after the commission of the offence the 
offender — 

(i) is or pretends to be armed with a dangerous or offensive weapon or instrument; or 

(ii) is or pretends to be in possession of an explosive substance; or 

(iii) is in company with another person or other persons; or 

(iv) does bodily harm to any person; or 

(v) threatens to kill or injure any person; or 

(vi) detains any person (within the meaning of section 332(1)); 

or 

(b) immediately before the commission of the offence the offender knew or ought to have known 
that there was another person (other than a co-offender) in the place; 

Furthermore, the bill proposes that a provision be inserted mandating that when a juvenile between 16 and 
18 years of age commits the offence of murder or manslaughter in the course of an aggravated home burglary, 
a minimum period of three years’ imprisonment or detention be imposed, the imprisonment not be suspended 
and a conviction must be recorded. 

For serious offences of physical or sexual violence, the bill proposes that a minimum mandatory sentence be 
applied to adults and juveniles between 16 and 18 years of age when any of the following offences are committed 
during the course of conduct that includes an aggravated home burglary: unlawful assault causing death under 
section 281, seven and a half years for an adult and three years for a juvenile; attempting to unlawfully kill under 
section 283, 15 years for an adult and three years for a juvenile; an act intended to cause grievous bodily harm or 
prevent arrest under section 294, 15 years for an adult and three years for a juvenile; grievous bodily harm with 
circumstances of aggravation under section 297(3), 10 and a half years for an adult and not applicable for 
a juvenile; grievous bodily harm in any other case under section 297(1), seven and a half years for an adult and 
three years for a juvenile; sexual offences against a child, between seven and a half years and 15 years for an adult 
depending on the offence and three years for a juvenile; sexual offences against a child over 13 and under 16 years 
of age under section 321, between three years and 15 years for an adult depending on the offence and three years 
for a juvenile; aggravated indecent assault, five years and four months for an adult and three years for a juvenile; 
sexual penetration without consent, 10 and a half years for an adult and three years for a juvenile; aggravated sexual 
penetration, 15 years for an adult and three years for a juvenile; sexual coercion under section 327, 10 and a half 
years for an adult and three years for a juvenile; aggravated sexual coercion, 15 years for an adult and three years 
for a juvenile; sexual offences against incapable persons under section 330, between 15 years and five years and 
four months for an adult depending on the offence and three years for a juvenile. 
On the issue of repeat offenders and the three-strikes rule, currently the Criminal Code provides for offences in 
relation to home burglary in aggravated circumstances and the definition of a repeat offender. Presently, 
section 400(3) of the Criminal Code defines a repeat offender as a person who has committed and been 
convicted of an offence of burglary of a place ordinarily used for human habitation and who has subsequently 
committed and been convicted of said offence again. If a repeat offender commits a further offence of burglary 
of a place ordinarily used for human habitation, this enlivens the mandatory sentence provisions of 
section 401(4) and (5) of the Criminal Code. These provisions provide that an adult repeat offender is to be 
sentenced to a mandatory minimum sentence of 12 months’ imprisonment and that this period of imprisonment 
is not to be suspended. These provisions also specify that a repeat offender who is a young person—a person 
who has not reached the age of 18 years as per section 3 of the Western Australian Young Offenders Act 1994—
is to be sentenced to a mandatory minimum period of detention of at least 12 months and that this period of 
detention is not to be suspended. 
On the proposed amendments to the definition of a repeat offender, the bill proposes amendments to the method 
by which offences are counted to avoid instances in which multiple offences with multiple convictions may be 
counted as only one offence for the purpose of ascertaining whether the offender is a repeat offender. That comes 
from the second reading speech of the Minister for Police on 12 March 2014. The bill proposes that a person be 
classed as a repeat offender if the person has at least three relevant convictions. Whether a conviction is deemed 
to constitute a relevant conviction depends on whether the home burglary offence was committed before or after 
the commencement day of the bill. If the home burglary was committed before the commencement day of the 
bill, a person’s conviction for home burglary is a relevant conviction if it is the person’s first conviction for 
a home burglary and the person’s first relevant conviction, it is the person’s first conviction for a home burglary 
committed after the date on which the person’s first relevant conviction was recorded or the person’s second 
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relevant conviction, or it is a conviction for a home burglary committed after the date on which the person’s 
second relevant conviction was recorded. This rule is similar to the current counting rules in section 400(3) of 
the Criminal Code but with altered wording. 
If the home burglary was committed on or after the commencement day of the bill, the following rules will 
determine whether the person’s conviction for a home burglary is a relevant conviction. Firstly, if the person is an 
adult offender with respect to the home burglary, any conviction for a home burglary would be regarded as 
a relevant conviction. Secondly, if the person is a juvenile offender between 16 and 18 years of age with respect to 
the home burglary, it will be a relevant conviction if it is the person’s first conviction for a home burglary or if at 
the time of the home burglary, the person already had a conviction for a previous home burglary. Thirdly, if the 
person has not reached the age of 16 at the time of the home burglary, it is a relevant conviction if it is the person’s 
first conviction for a home burglary or it is the person’s first conviction for a home burglary that is committed after 
the date on which the person’s first relevant conviction was recorded—the person’s second relevant conviction—or 
it is a conviction for a home burglary committed after the date on which the person’s second relevant conviction 
was recorded. The rule for people who have not reached 16 years of age at the time of the home burglary is similar 
to the current counting rules in section 400(3) of the Criminal Code, but with altered wording. 

The bill contains an exemption for historical burglary offences. This provision stipulates that when an offender 
has completed the sentence for a second relevant conviction or is later convicted of a home burglary offence—
the current offence that predates the second conviction offence—the court has the discretion not to count the 
current offence as a third relevant conviction if it considers there are exceptional circumstances. That is an 
important point because we are now going back to the court making the decision. Our fundamental concern 
about this legislation is that we are actually taking away, to a large part, the court’s ability to make any 
judgement in relation to any convictions under this proposed amendment. The court is obliged to provide written 
reasons when the finding is that exceptional circumstances exist. The bill does not define what exceptional 
circumstances should be. The Minister for Police, in her second reading speech in the other place on 12 March 
2014, stated — 

 … the government expects that a court may consider such factors as the rehabilitation of the offender, 
the offender’s employment prospects and the length of time during which the offender has not offended. 

Whether the home burglary offence that is before the court was committed before or after the commencement of 
the proposed legislation is relevant and different penalties apply accordingly. Should the current offence be 
committed prior to the commencement day, an adult is subject to a mandatory minimum sentence of 12 months’ 
imprisonment. A person under 18 years is also subject to a mandatory minimum sentence of 12 months’ 
imprisonment or detention. Should the current offence have been committed on or after the commencement day, 
an adult is subject to a mandatory minimum sentence of two years’ imprisonment. A person under the age of 
18 is subject to a mandatory minimum sentence of 12 months’ imprisonment or detention. 

Presently, section 401 of the Criminal Code makes a distinction between three types of burglary. The first is an 
offence of a burglary in circumstances of aggravation punishable by imprisonment for 20 years. The second is an 
offence of burglary of a place not ordinarily used for human habitation and not in circumstances of aggravation, 
punishable by imprisonment for 18 years. The third distinguishes burglary “in any other case”, punishable by 
imprisonment for 14 years. The proposed amendments delete the first and second points aforementioned, and 
instead substitute an offence of aggravated home burglary, punishable by imprisonment for 20 years; an offence, 
not of home burglary, that is committed in circumstances of aggravation; and, if the offence is a home burglary, 
not committed in circumstances of aggravation, punishable by imprisonment for 18 years. According to the 
extract of Hansard of Wednesday, 12 March 2014 in the other place, the Minister for Police stated — 

However, it is arguable that the punishments imposed by the courts for home burglaries, and for 
offences committed in the course of home burglaries, are limited by longstanding court-established 
sentencing tariffs and precedents, and Court of Appeal judgments, and are out of step with community 
expectations. 

According to the Minister for Police, the intent of these amendments is to provide a clear distinction between 
aggravated home burglaries and aggravated burglaries of places other than dwellings. She stated that it is 
proposed that this distinction will allow more accurate data collection and therefore the ability to gauge the 
efficacy of the other proposed amendments as set out previously. 

Our concerns are firstly about the contravention of the Convention on the Rights of the Child. Mandatory 
sentencing of children contravenes the Convention on the Rights of the Child and, in particular, article 37(b), 
which states that imprisonment of a child should be a last resort and for the shortest appropriate time. 

Another issue is the removal of the court’s discretion. If the court is obliged to impose a mandatory minimum 
sentence, this removes the court’s ability to reflect the level of seriousness of the particular offence in the 
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sentencing option and the length of the term imposed. For example, entering into a house by an open door and 
taking food from the fridge may be subject to the same penalty as entering into a house and causing a lot of 
damage and/or the removal of property. Obviously, we are very concerned at the disproportionate effect on 
Aboriginal and Torres Strait Islander children. In April 2014, about 74 per cent of children in custody on remand 
were Aboriginal children. About 81 per cent of children in custody and sentenced to detention were Aboriginal 
children. These statistics are consistent with historical statistics that show a gross over-representation of 
Aboriginal children in custody in Western Australia. 

The bill seeks to make some convictions for home burglaries committed before the commencement date relevant 
convictions. This is regardless of whether or not they were recorded before or after the commencement date. 
This may be designed to fast-track young offenders to becoming third strikers after the commencement date. 

On the impact on corrective services, I have already heard Hon Sue Ellery identify to members that 
Judge Reynolds has been informed that Banksia Hill Detention Centre will need an additional 130 beds for 
juvenile detainees in just two years if the proposed legislation is passed. 

There is also a lack of evidence-based research. The intended laws have no consistent rationale. The government 
introduced the laws to reflect public concern. I will deal with what Judge Reynolds, President of the 
Children’s Court of WA, had to say about this on 13 May 2014. I quote — 

Youth Justice in Western Australia - Contemporary Issues and its future direction 

Thank you for the kind invitation from the University of Notre Dame to speak with you this evening. 

Firstly, I wish to pay my respects to traditional owners of this land, the Noongar people and to the 
elders past and present. 

In the course of my address to you this evening I propose to refer to and comment on the riot at 
Banksia Hill Detention Centre (BHDC) in January last year, the essentials for a good plan for a young 
offender, the proposed extension to mandatory sentencing, and the paradigm shift in youth justice 
within government agencies currently led by WA Police.  

Along the way I will refer to a variety of issues including the gross overrepresentation of aboriginal 
children in the juvenile justice space. At the end, I will summarise my conclusions on the best direction 
for youth justice and the community of Western Australia. 

It is a very long and compelling read, and I will not present the whole document to the house. However, I will 
turn to a number of points. Judge Reynolds, the President of the Children’s Court of Western Australia, went on 
to talk about how home burglaries have varying degrees of seriousness and not all are the same — 

Home burglaries are committed in a large range of scenarios/factual circumstances, e.g.: 
1. entry without causing any damage, no one home, and with intent to commit an 

offence but no offence actually committed, 
2. a lot of damage and/or property taken, but no confrontation with an occupant and so 

no violence or threats, 
3. little or no damage or property taken, but violence or threats of violence against the 

occupant(s), or 
4. entry through an open door knowing that no one is home and only taking food out of 

a fridge or alcohol. (Burglaries for food and/or drink are sometimes committed by 
young neglected children) 

5 entry into a garage under the main roof and stealing a push bike. 
Two points arise from that. First, if the Court is obliged to impose a term of detention or imprisonment 
of at least a year, it will have little or no scope to properly reflect the level of seriousness of the 
particular offence in the sentencing option and the length of the term imposed. 

Judge Reynolds went on to talk about the increased number of Aboriginal children from country Western 
Australia who are in the prison system — 

The mandatory sentencing legislation will likely result in an increase in the number of aboriginal 
children from country WA being sentenced to lengthy terms of detention. That detention will need to be 
served in … Perth. That is a very long way from their country and family. 
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As members would know, one of the reasons for establishment of the new prison near Derby was to ensure that 
people in detention would be close to family, because we often find that detention away from country and family 
leads to suicide. He continues — 

I am also very mindful that Noongar children who live in Perth will most likely have family 
connections outside of Perth. 

Aboriginal children across that State do not share the same language and culture. Aboriginal children 
from the Kimberley and Pilbara have different language and culture to other aboriginal children, 
including Noongar children. Mixing different aboriginal groups is difficult for both the children 
themselves and the detention management. 

Judge Reynolds went on to talk about how older detainees are negatively impacting younger detainees — 
Younger child detainees less than 16 years of age mixing with such a cohort as just mentioned will 
create management problems. In addition to negatively influencing the younger children in the 
detention centre, such mixing may manifest itself in the younger children’s behaviour and who they 
associate with when they return to the community. 

It is obvious from many places around the world that incarceration leads to the risk that when detainees return to 
their community, they are better at being criminals, because they have mixed with people who are more 
hardened than they are. The document goes on to refer to a range of things, and I think my colleague 
Hon Lynn MacLaren may touch on some of those. 
Judge Reynolds went on to make the following points about the proposed extension of mandatory sentencing 
through the Criminal Law Amendment (Home Burglary and Other Offences) Bill 2014. He said that it is 
economically unaffordable and unsustainable; it will lead to a significant increase in the detention population; 
and it will likely be followed by an ongoing sustained increase in offending. He notes that the number of home 
burglary offences actually increased after the introduction of the three-strikes legislation in November 1996. 
That is very poignant. If we want to be tough on crime, stop the problem—do not incarcerate. He goes on to say 
that it is a macro-economically unsustainable approach, because the state expenditure on Aboriginal Affairs is 
about $30 000 per annum per person, and mandatory sentencing will only add to that figure. 

He goes on to say also that the Banksia Hill Detention Centre lacks the capacity to accommodate the increased 
number of detainees resulting from the proposed mandatory sentencing; there have already been riots at that 
facility as a result of over-crowding; and the facility is not equipped for double-bunking. He goes on to talk 
about the increased risk of suicide in Banksia Hill and/or in the community. I am sure that Hon Helen Morton, 
from some of the studies that she and her department have been doing around suicide, will be able to validate 
that. Clearly, moving Indigenous people away from country and putting them into an inhospitable foreign 
environment leads to shame, which again leads to suicide. 

Judge Reynolds talked about the increased risk of another riot at Banksia Hill. He talked also about how home 
burglaries vary in degree of seriousness, and not all are the same. In that regard, he is referring to the role of the 
judiciary and to how mandatory sentencing precludes the judiciary from being able to evaluate the cases that 
come before them. He talked also about the increased number of Aboriginal children in Banksia Hill who are 
from country WA and a long way from their country and family, and about how older detainees are impacting 
negatively on younger detainees. 

I turn now to an article written by Tammy Solonec and published on 18 August in WAtoday. It states — 
Like all West Australians, I want to live in a safer community, and I expect my state government and its 
agencies to pass laws and policies that protect me and my fellow WA citizens. 
That’s why I am dismayed that the proposed Home Burglary Bill, which has passed WA’s 
Lower House and is up for debate soon in the Upper House, will be yet another example of kneejerk 
legislation in this state. It will serve only to jail marginalised people, particularly Indigenous people, 
with no evidence of improving community safety. 
For almost 25 years, mandatory sentencing has been used by successive governments in Western 
Australia as a populist approach, to give the perception of being tough on crime”. 
But while these ever-stricter laws—some of the toughest in the country—make for a cheap soundbite 
and help win over fearful voters, they have failed the entire West Australian community, because they 
have never been shown to make West Australians safer. 
They also have failed WA’s Indigenous community, who have been incarcerated in even greater 
numbers as a result of these laws. Indigenous kids in WA are now 52 times more likely than non-
Indigenous young people to be in detention—twice the national rate of overrepresentation. 

She went on to say — 
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This is because, no matter how strict laws become, they still do not address the underlying reasons that 
cause people to commit crimes: childhood trauma, poverty, unemployment, or alcohol and drug abuse. 

I add to that the growing evidence concerning foetal alcohol syndrome, which is becoming more and more 
apparent as juveniles move into adulthood. She went on to say — 

WA has a history of laws that ignore evidence-based research and international best practice about 
community safety. 
Let’s look at the Lawrence Labor Government’s Crimes (Serious and Repeat Offenders) Act, 
introduced in 1992 following a spate of car thefts and car chases. The bill targeted repeat offenders of 
violent crimes with mandatory minimum sentences of 18 months, followed by indeterminate detention. 
The Act was criticised as a kneejerk response to moral panic, with a WA Crime Research Centre 
evaluation showing it had no impact on reducing car theft, and it quietly expired in 1994. 
Then came the 1996 ‘three-strikes policy’ introduced by the Court Liberal Government, in response to 
community concern about home invasions. The law mandates minimum 12 month sentences for 
offenders convicted of burglary for the third time. 
The law has been a failure, with a 2001 University of Western Australia study showing the law did not 
lead to fewer home burglaries. The study also found that the vast majority of young people sentenced 
under the law were Aboriginal. 

The third incarnation was passed in 2009 following the assault of Police Constable Butcher, which 
tragically left him permanently injured. A district court jury acquitted the attackers after finding police 
had used “unnecessary and excessive force” against them. 

After intense local media scrutiny and public outrage, the Barnett Liberal Government amended the 
criminal code to apply a mandatory minimum term of six to twelve months imprisonment for adults, 
and three months for sixteen and seventeen years olds who are convicted of assaulting public officers. 

Not only have WA’s mandatory sentencing laws not been proven to work, they have been indirectly 
discriminatory in their effect on Indigenous people and especially children, both in relation to the types 
of offences the sentences apply to, and the way police discretion is administered. 

This has earned WA the criticism of the United Nations, with concerns expressed about the laws by the 
Committee on the Rights of the Child, the Committee on the Elimination of Racial Discrimination, the 
Committee Against Torture, and the Human Rights Committee. 

If the home burglary amendments are passed, it will get even worse. Both the WA President of the 
Children’s Court, Judge Reynolds, and Chief Justice Wayne Martin, have stated that the Bill will 
heighten the incarceration of Indigenous people, particularly young people. 

It also comes at great financial cost to WA taxpayers. The Department of Corrective Services estimates 
that 350–400 additional people will be incarcerated due to the Home Burglary Bill, which will cost WA 
taxpayers $93 million in the costs of building a new prison, and a minimum of $43 million in the cost of 
detaining people over one year. 

The WA Government would do far better to invest that $136 million in programs to help high-risk 
communities and families—such as improving school attendance and providing meaningful activities 
for youth, providing TAFE and university scholarships, creating employment, addressing drug and 
alcohol addiction, and improving the availability and cultural relevance of community-based 
alternatives to detention. 

In that regard — 

Hon Rick Mazza interjected. 

Hon ROBIN CHAPPLE: If the member wishes to make some comments, he can do so shortly. 

In that regard, I have visited in Halls Creek and Fitzroy Crossing the work of the Yurmulun Aboriginal 
Corporation and have seen how they can actually steer people away from criminal activity. Pandanus Park is 
another example of potential young offenders being taken out of the system before they start. 
Hon Michael Mischin: That is potential offenders. What about ones who have offended? 
Hon ROBIN CHAPPLE: We would not have the offenders if we put more money into — 
Hon Michael Mischin: What about after the event—the ones who have offended? 
Hon ROBIN CHAPPLE: Leave it up to the courts; do not go mandatory. 
Hon Michael Mischin: Don’t imprison; don’t detain. 
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Hon ROBIN CHAPPLE: I am sure the Attorney General will have a lot to say about this, but I have a fair bit to 
go. The article continues — 

These measures would help address the social problems that lead children to commit burglary, which 
would not only keep them out of prison and in their communities, but would reduce crime rates and 
keep all West Australians safer—which is what all West Australians deserve. 

That article was written by Tammy Solonec, a Nigena woman and a lawyer from the Derby region. She works as 
Amnesty International’s Indigenous rights manager and has lived in Perth for the last 20 years. 

I will go to the position of the various political parties on this bill. The National Party has identified that it will 
be supporting the legislation. I refer to a media release by the National Party headed “Brown supports new home 
invasion laws” published on 18 March 2014. It states - 

Member for the Agricultural Region, Hon Paul Brown MLC, has welcomed the introduction of tough 
new mandatory minimum jail terms for home invasions. 

Police Minister Lisa Harvey introduced legislation to tighten mandatory sentencing laws for serial 
burglars and serious home invaders on March 12. 

“People have a right to feel safe in their own homes — 

I agree with Mr Brown on that — 

and these laws will send a strong message to those who take that right away,” … 

We have heard from just about every survey and study into this issue that the messaging does not work. It might 
be a message, but it does not solve or stop the problem. We need to stop the problem before it starts. The media 
release continues — 

Mr Brown attended a community forum on crime in Geraldton on Saturday which was attended by 
Minister Lisa Harvey and senior members of WA Police. 
The forum was held in response to a march through Geraldton CBD last month organised by 
community organisation Geraldton Residents Demand Our Streets Back. 

Speaking at the forum, Mr Brown said he supported the introduction of the legislation and commended 
the Minister for taking the concerns of the community seriously, whilst also opposing any form of 
vigilante action that community members proposed. 

I congratulate Mr Brown for those comments. It continues — 

“Members of the public who have been victims of home invasions or would like to share concerns 
regarding this legislation should contact my office so that I am able to convey their concerns to my 
parliamentary colleagues,” he said. 

“There have been reports of community members planning to take the law into their own hands. 

“I strongly urge them to abandon any form of planned or ad hoc vigilante action and let changes to this 
legislation remove repeat and violent offenders from the community.” 

I will not go to the next bit because it basically repeats what the bill does. 
Hon Michael Mischin: Hasn’t stopped you before. 
Hon ROBIN CHAPPLE: I am sorry about that! I will continue then. 
Hon Michael Mischin: Filibuster away. 
Hon ROBIN CHAPPLE: I am not filibustering, I assure the Attorney General. 
The ACTING PRESIDENT (Hon Liz Behjat): Order! Stay focused on the matter at hand. That would be the 
best advice. 
Hon ROBIN CHAPPLE: The ALP’s position on the bill was made clear in the Assembly by Mr Papalia, the 
member for Warnbro, who stated — 

I am pleased to rise to address the Criminal Law Amendment (Home Burglary and Other Offences) Bill 
2014 … Our objective in this debate is to keep the commitment that we made prior to the 2013 state 
election. During the election campaign, we were called upon, with no notice, to commit to this 
legislation, which we did. That was a commitment that the Labor Party made. Unlike the government, 
when we make a commitment before an election, we intend to keep the commitment post the election. 

So the ALP supports parts of this bill, and I understand it is doing that because it gave a commitment to do so. 
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Our position is that the Greens are the only party that is standing up for good policy. Why support bad policy 
based on ill-conceived election commitments? Greens WA called for the bill to not be passed or at the very least 
amended so that it does not apply to 16 and 17-year-olds. Failing that, it calls for the bill to be referred to 
a committee so that the full impact of the bill can be investigated. The reasons for the Greens’ position on this 
bill are based on the value of justice reinvestment; the futility of mandatory sentencing—every study that has 
ever been done into mandatory sentencing shows it does not stop the crime; it actually, in most cases, produces 
better criminals—the contravention of the UN Convention on the Rights of the Child, which I am sure my 
colleague will speak to later; and the inability of mainstream service providers to correctly assess the mental 
state of an Indigenous person in custody. Again, my colleague will touch on that, but I really need to go to the 
issue of foetal alcohol spectrum disorder, which is becoming quite endemic in the area. The reasons for the 
Greens’ position on the bill also include the lack of evidence and research by the government to formulate this 
legislation and the separation of powers. Here I turn to page 143 of a paper by Pauline German at the 
Murdoch University School of Law, titled “The Separation of Powers: Contrasting the British and 
Australian Experiences”, which states — 

The Australian Experience 
In practice, most modern “Westminster-based” systems ignore the doctrine of separation of powers, to 
varying extents. Most do not enforce a separation between executive and legislature, due to the 
constraints placed by adhering to the more fundamental doctrine of responsible government. In the 
Australian example, despite the explicit structuring of the first three chapters of the Constitution into 
descriptions of the executive, legislative and judicial branches of government, there is little general 
enforcement of separation between the first two. 

That comes to the point whereby we actually empower courts to make a judgement call. In this case, we take 
away that judgement call so the court has no other option — 

Hon Michael Mischin: Hang on! 

Hon ROBIN CHAPPLE: I am sure the Attorney General will respond shortly. 

Hon Michael Mischin: My question is: is that dealing with the commonwealth Constitution or the state 
Constitution? 

Hon ROBIN CHAPPLE: It is dealing with the state Constitution. 

I move on to the value of justice reinvestment. The South Australian government has committed to trials of 
justice reinvestment in two locations. In Australia justice reinvestment has been advocated as an approach for 
addressing the overrepresentation of Aboriginal people in the criminal justice system. I refer to Mick Gooda’s 
comments in “Social Justice and Native Title Report 2014 Launch” and his comments about justice reinvestment 
at page 4 of that document, which state — 

Justice reinvestment and target 
It is shameful that we ‘do better at keeping Aboriginal people in prison than in school or university’. 

The way to change this is by investing in and creating safer communities. 

Instead of investing in imprisonment, governments and local communities, such as those in Bourke and 
Cowra, are looking to invest in the underlying causes of crime, such early childhood education, 
disengagement from school, housing support and creating employment. 

This grass roots level of justice reinvestment has exciting possibilities that could inform developments 
across the nation. 

I raise again the need to add ‘justice targets’ to the existing ‘Closing the Gap’ targets. Targets have 
made the gap between Aboriginal and Torres Strait Islander Australians and non-Indigenous 
Australians visible, which needs to happen to address the overrepresentation of our peoples in the 
criminal justice system as both victims and offenders. 

These targets would directly address the underlying causes of this overrepresentation, look at the 
transition to adulthood, substance abuse and building the resilience of families and communities. 

Mick Gooda, the Aboriginal and Torres Strait Islander Social Justice Commissioner, supports the idea that we 
really need to do better. 

I also refer to comments by the WA Commissioner of Police on justice reinvestment that appeared on the 
Western Australia Police website, which state — 

Justice reinvestment 
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For my sins I occasionally have to read Hansard when there are matters pertaining to police in 
parliamentary debate. One debate that caught my eye last week was much about laying the blame for 
the occurrence of crime squarely at the feet of the Police Minister. Blaming a Police Minister for the 
occurrence of crime, however, is akin to blaming a Health Minister for a flu epidemic. A Health 
Minister might suggest that the best way to deal with such an epidemic is to vaccinate against it. 
Prevention is surely better than suffering the pain and discomfort. 

Unless we adopt a ‘vaccination’ approach to crime prevention we are always going to be treating the 
symptoms rather than the cause. Current thinking around justice re-investment is a part of this approach. 
No one would argue that good policing is a necessary deterrent for criminals but it is only one part of 
the total crime equation and will not, in the longer term, solve our problems with youth crime, alcohol 
fuelled violence and substance abuse, just to name a few. 

The underlying drivers for crime and criminal behaviour are already well known and most of them are 
out of the hands of police. For example, the Telethon Institute for Child Health has shown that the key 
risk factors associated with juvenile offending in Western Australia include teen pregnancy, lower 
socio-economic status, indigenous population and having an older sibling who is already involved with 
the justice system. 

In addition, the Australian Early Developmental Index (AEDI) measures areas of childhood 
development like language and cognitive skills, emotional maturity and social competence. Where high 
levels of vulnerability in the AEDI are identified juvenile offending risk factors increase. 

I think it is quite clear to the Attorney General and members of this place that we will not be supporting this 
legislation and, as members will see from the notice paper, we will be seeking to move a number of amendments 
if and when we get to the committee stage of the bill to ensure that juveniles are not part of this legislation. I will 
leave most of dealing in relation to the matters pertaining to the Convention on the Rights of the Child to my 
colleague; I just want to touch on a couple of other things. 

There are some important points to be made in relation to a report entitled “Indigenous young people with 
cognitive disabilities and Australian juvenile justice systems: A report by Aboriginal and Torres Strait Islander 
Social Justice Commissioner, Human Rights and Equal Opportunity Commission, Funded by Commonwealth 
Attorney General’s Department, Indigenous Justice and Legal Assistance Division”. A table in that report shows 
the incarceration rates for Indigenous juveniles and the figures come out as pretty stark. The table indicates the 
rate of detention in each state and territory for both Indigenous and non-Indigenous young people. In 
New South Wales the Indigenous detention rate is 339.2 per 100 000 compared with 18 for non-Indigenous 
young people; in Victoria the Indigenous rate is 169 and the non-Indigenous rate is 12.6; and in Western 
Australia—get this—it is 578.44 for Indigenous people and 12 for non-Indigenous people. When we look at all 
the figures, the only incarceration rate that is higher for Indigenous people matched by a higher rate for non-
Indigenous people is that of South Australia, with a rate of 610 for Indigenous people and 24 for non-Indigenous. 
The comparative figures in Western Australia by percentage show the highest rate of Indigenous incarceration 
for young people of any of the states in the nation, including the Northern Territory. 

The report then outlines issues I have already talked about. It states — 

In the scoping paper prepared by Simpson and Sotiri for ATSIS, the complications of estimating 
prevalence of cognitive disability in Indigenous people in the criminal justice was raised. The paper 
indicated four key factors that hinder identification of the number of people affected: 

1. The absence of solid statistical data examining more generally the extent of disability in 
Indigenous populations (further influenced by the mode in which such information is 
collected) including the fact that tools for assessing cognitive disability may not be culturally 
appropriate; 

2. The limited solid information in the extent of cognitive disabilities in the criminal justice 
system settings; 

3. Differing frameworks in Indigenous and non-Indigenous communities for defining and 
understanding cognitive disabilities; 

4. The tendency for cognitive disability to be ‘masked’ in Indigenous populations as 
a consequence of the many other disadvantages endured by Indigenous people. 

As I say, that basically came from “Criminal Justice and Indigenous People with Cognitive Disabilities—
A scoping paper” by J. Simpson and M. Sotiri published in 2004. The report continues — 
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Given these barriers it is difficult to provide precise information on the prevalence of Indigenous young 
people with cognitive disabilities in the juvenile justice system. 

In my own experience in the Kimberley and the Pilbara, it is amazing to see the number of juveniles who are 
suffering cognitive-related issues pertaining to petrol abuse, substance abuse, foetal alcohol spectrum disorder 
and many other things. It is becoming endemic, and these are the people who in most cases will end up in the 
system. 
There is field note in that report that states the following — 

A 15 year old Aboriginal boy in a detention facility started behaving in a distressed manner. Staff 
witnessed the young boy talking to himself and crying mournfully, especially during the night. Staff 
started behaving towards him as though he had a delusional psychosis and were awaiting a mental 
health assessment by a visiting psychologist in a few days. Meanwhile an Aboriginal Youth Worker at 
the centre suggested the young boy might benefit from a visit from a family member. The boy’s 
Grandmother came in and spent some time with him. She later spoke with the staff and explained that 
a relative had passed away recently and her Grandson’s distress arose from his talking to spirit. She 
explained that the spirit of the relative had come to visit the boy and she had counselled him to be 
strong and listen to what the relative had to say to him. Staff reported that the young boy’s distressed 
ameliorated and he soon returned to ‘normal’ behaviour … 

Quite often, many of the issues faced in the prison system by Indigenous people are not well understood by those 
charged with managing them. Further, the document also states — 

Diversion from the juvenile justice system—alternative sentencing mechanisms 
Several consultations, including the National Roundtable, raised the potential for diversionary programs 
as a way to address the specific issues confronting Indigenous young people with a cognitive disability 
and/or a mental illness who come into contact with the juvenile justice system. 

Diversionary programs aim to divert the offender, in this case a juvenile offender, away from the formal 
criminal justice system. Diversion can include oral or written warnings, formal cautions, victim–
offender and family conferencing or referral to a community based program. There are also innovative 
sentencing mechanisms such as circle sentencing and drug courts, which divert offenders from the 
normal court sentencing process. Juvenile diversionary programs have been developed recognising: 

contact with the formal system can contaminate young people who would otherwise avoid 
involvement in further criminal activity if just left alone’. 

And it goes on. These documents show that there are pathways to assist Indigenous young people, and it is really 
important that we do not create a new criminal society in the future. If by locking juveniles up we just increase 
our prevalence of criminal offending, which in turn will lead to more incarceration over time, I am sure it will 
not be a good outcome for Western Australia. On that point I state again that we will not support this legislation. 
We understand to a large degree why it is being brought in, but it is the wrong method for the wrong outcome. 

HON LYNN MacLAREN (South Metropolitan) [8.59 pm]: I rise to also oppose the Criminal Law Amendment 
(Home Burglary and Other Offences) Bill 2014. I thank Hon Robin Chapple for going through the very meticulous 
detail of the legal reasons for opposing this and some of the experience overseas and elsewhere that we are trying to 
reflect upon in order to assess whether this piece of legislation is good for Western Australia. 

It is apparent at this stage of the debate that Hon Robin Chapple and I may well be the only voices of dissent. Be 
that as it may, it is really important to us to represent our constituencies and also for me as a Legislative Councillor 
to have that opportunity to reflect, review and determine whether this is the right way forward. It is appropriate for 
us, as the house of review, to critically analyse this and we intend to do that. It is unfortunate that a position was 
taken in the other place that limited the amount of scrutiny on this legislation. It might be that the two of us are the 
ones to put on the record the various voices that oppose this, and I will do that for the next little while. 
This legislation started way back in 2014 and it is now towards the end of 2015. At the time, the Criminal Law 
Amendment (Home Burglary and Other Offences) Bill was introduced into the upper house, I wrote to the 
constituents whom I consult with on Criminal Code amendments and I received a response almost immediately 
from the Aboriginal Legal Service of Western Australia. The ALS advised me that in July 2014, it provided 
a detailed letter to members of the opposition about the Criminal Law Amendment (Home Burglary and Other 
Offences) Bill expressing their concerns about the proposed extension to mandatory sentencing laws. The ALS 
provided me with a copy of that letter, which is addressed to Mr Ben Wyatt, an Assembly member in the 
South Metropolitan Region, representing people in Victoria Park. The Aboriginal Legal Service of 
Western Australia has expressed that it has significant concerns about this bill. As Hon Robin Chapple has laid 
out the purpose of the bill, I might briefly summarise that the bill’s purpose is to seek to extend the operation of 
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the existing mandatory sentencing laws for home burglaries and to introduce those mandatory minimum terms of 
imprisonment for certain serious offences committed in the course of an aggravated home burglary. We have 
heard the second reading speech, so we know the purpose of the bill. What does the Aboriginal Legal Service 
say about it? It asks — 

Will the proposed new laws reduce home burglaries in Western Australia? 
That is a very good question to ask. I was curious to see the ALS’s assessment. The ALS says in its letter — 

In the Second Reading Speech, the Minister for Police argued that the number of home burglaries 
committed in Western Australia is ‘unacceptably high’. Further, it was noted that according to the 
‘Report on Government Services 2014’, Western Australia had the second highest rate of burglaries and 
attempted burglaries in the nation) Proponents of mandatory sentencing argue that mandatory penalties 
‘help to reduce crime by acting as a stronger deterrent to would-be offenders’ and may help to reduce 
crime because offenders are unable to commit further offences while they are in custody for longer 
periods of time. 
However, the proposition that mandatory sentences have a deterrent effect assumes that offenders 
commit home burglaries after making a rational decision that the benefits of committing the offence 
outweigh the potential sentence that will be imposed. From the perspective of the ALSWA, many 
Aboriginal offenders are suffering from — 

As Hon Robin Chapple also has just expressed — 

high levels of substance abuse, serious mental health issues and extreme socio-economic disadvantage. 
Therefore, in reality, such rational decision-making does not take place. Further, if it could be proved 
that mandatory sentencing is likely to influence the decision making process for some offenders, the 
probable consequence would be a shift in the nature of offending (eg, offenders will commit robberies 
instead of burglaries). 
The ALSWA is of the view that it is misleading to suggest that extending mandatory sentencing for 
home burglaries will impact on the rate of home burglary when there is no evidence that the current 
mandatory sentencing laws have had any impact on the incidence of home burglary. The current ‘third-
strike’ home burglary sentencing laws came into effect in 1996. It has been observed that burglary rates 
in Western Australia had started to decline before the three-strike laws were introduced in 1996. 
Further, the former Department of Justice reviewed the laws in 2001 and found that there had been no 
reduction in the number of home burglary offences as a result of the new legislation. 
Statistics published on the Western Australia Police website in relation to burglaries on dwellings 
demonstrates that since 1999 the number of reported home burglary offences each year has fluctuated. 
The number of reported home burglarise for the years 1999/2000 to 2002/03 was approximately 
40,000 per year. From 2004/05 until 2013/14 the total number varied from a low of 21,694 in 
2009/2010 to a high of 27,375 in 2011/12. Interestingly, a significant decrease in the total number of 
reported home burglaries occurred in between 2003/04 and 2004/2005 (a decrease of 7,116)—this was 
approximately seven years after the introduction of the three-strike laws. Between 2009/10 and 2010/11 
the number of reported home burglaries actually increased by 4,928. It is highly unlikely that these 
fluctuations have been caused by mandatory sentencing laws. In this regard, it has been observed that 
increased use of security measures such as electronic alarms may have influenced the overall decline in 
burglary rates in Western Australia. In addition, the ‘Burglary Reduction Taskforce’ was initiated in 
2002 and included crime prevention initiatives. 

In more general terms, the ALSWA highlights that the rate of recidivism for Aboriginal adult prisoners 
and juvenile detainees in Western Australia is unacceptably high. The general recidivism rate for adult 
prisoners in Western Australia is concerning enough—in 2011–2012 the general adult recidivism rate 
(defined as re-incarceration within two years of release from prison) was 44%. Alarmingly, the 
recidivism rate for Aboriginal adult male prisoners is 70% and for Aboriginal juvenile detainees the rate 
is 80%. While the comparable recidivism rate for Aboriginal females is less than it is for males, the 
rates are also significantly higher than the rates for non-Aboriginal females. 

Hon Robin Chapple gave us some statistics indicating the difference between Aboriginal and non-Aboriginal 
detainees. It continues — 

Hon Michael Mischin: What do you draw from those statistics? 

Hon LYNN MacLAREN: I am about to tell the Attorney General what the Aboriginal Legal Service of WA has 
drawn from them. It states — 
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These high recidivism rates demonstrate that imprisonment is clearly not achieving any 
positive gains in terms of deterrence or rehabilitation for Aboriginal people. 

It would be to my delight to hear an argument against that—to hear any one of the members in this chamber 
stand and give me some kind of evidence that that is not true—because I have argued against several of these 
laws about mandatory sentencing. I have raised this point time and again and I have not heard any reasonable 
debate with any kind of evidence that counters what the Aboriginal Legal Service is telling us. As stated by the 
Chief Justice of Western Australia in relation to these figures, I quote — 

The imprisonment of Aboriginal offenders is singularly unsuccessful in reducing the likelihood of them 
reoffending. 

Hon Michael Mischin: Perhaps we shouldn’t imprison Aboriginal people! 

Hon LYNN MacLAREN: Perhaps the Attorney General could start by simply withdrawing this bill. 

Mandatory minimum terms for serious offences committed during an aggravated home burglary is another 
aspect of this bill. The Aboriginal Legal Service has advised me. We know what that provision will do, so we 
will see what the ALS says. It states — 

The primary rationale for the introduction of mandatory minimum terms of imprisonment for stipulated 
serious offences committed during the course of an aggravated burglary appears to be perceived lenient 
sentences imposed for such offences. 

That would be true if we believed the media reports about crime. That is certainly what they are implying. The 
ALS letter continues — 

During the Second Reading Speech, the Minister for Police referred to three case examples where the 
sentences imposed were considered to be unduly lenient. However, it is dangerous to make assumptions 
about the perceived leniency of sentences across the board without having fully assessed the 
circumstances of the offending and the offenders and considering a significant sample of relevant cases. 
The ALSWA notes that there are cases involving serious violent and/or sexual offending during home 
burglaries where significant sentences of imprisonment have been imposed. The ALSWA continues to 
be strongly opposed to any form of mandatory sentencing or any restriction on judicial discretion. 
Having said that, it is essential that any new laws introducing mandatory minimum sentences — 

As this one is doing — 

are only enacted after careful and objective consideration of the perceived problem which the laws are 
intended to address. For this purpose a full review of sentences imposed for the relevant offences should 
be undertaken. In addition, it is important to remember that long standing legal processes exist to ensure 
that any perceived inappropriate exercise of judicial discretion can be rectified—the State has the right 
to lodge an appeal against the leniency of a particular sentence. There is no evidence to suggest that this 
established system has failed. 

One of the things I intend to do at the end of my contribution to the second reading debate is consider that there 
may be an opportunity for us to look into that in more detail through a committee referral. The letter 
continues — 

The ALSWA is concerned that the proposed minimum mandatory sentences will result in injustice 
because there is no scope for the sentencing court to take into account exceptional circumstances. 

We have heard that one before many times — 
In addition, the Bill sends a message that these stipulated offences are more serious if they are 
committed in the course of an aggravated burglary than if they are committed in other circumstances. 
Without undermining the seriousness of violent or sexual offending during a home burglary, the 
question must be asked: is such offending always more serious than similar offending committed in 
different circumstances. For example, is an offence of grievous bodily harm committed against an 
occupant of a home during a burglary necessarily more serious than an offence of grievous bodily harm 
committed by a husband towards his wife in the sanctity of the family home and in front of their 
children? 

… 

The Bill proposes to increase the current mandatory minimum term of imprisonment for adult ‘third-
strikers’ from 12 months’ imprisonment to two years’ imprisonment. The ALSWA reiterates its 
comments above in relation to the abolition of judicial discretion and resulting inability to take into 
account individual circumstances. The Minister for Police stated that in 2012 in the adult courts, 49% of 
persons convicted for home burglary and aggravated burglary were sentenced to imprisonment and the 
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average term was 15 months. No further details are provided but this data appears to include sentences 
for aggravated burglary (which may not necessarily involve a dwelling). In any event, the sentencing 
levels for repeat home burglary adult offenders are not provided. How many of the 51% of offenders 
who were not sentenced to imprisonment were first offenders or had good prospects for rehabilitation? 

The Attorney General may seek to address that question in his reply to the second reading debate. The other 
aspect of the Criminal Law Amendment (Home Burglary and Other Offences) Bill 2014 with which the 
Aboriginal Legal Service Western Australia is concerned and is writing to the opposition about is the changes to 
the counting rules for determining repeat offender status. It gave the following hypothetical case example that 
demonstrates the potential injustice of these proposed changes — 

A is now 30 years old. The new laws came into effect six years ago. A is charged with three 
home burglary offences that occurred five years ago on three separate days within the space of 
a week. He has no prior convictions. At the time of offending, A was addicted to amphetamines 
and committed the offences to obtain money to purchase drugs. With the assistance of his 
family, he voluntarily underwent drug rehabilitation and has remained drug free for the past 
four years. He has also married and has a one-year-old son and his wife is currently pregnant. 
He has been in full time employment for the past three years. Under the proposed new laws, 
the court would have to sentence A to at least two years’ imprisonment. 

For a juvenile offender (defined as a person who is at least 16 years but less than 18 years) the Bill 
proposes that one ‘strike’ must have occurred after a relevant home burglary conviction. In other words, 
the juvenile offender must have committed at least one home burglary after being convicted of another 
home burglary offence. For example, this would mean that if a 17-year-old was dealt with for his first 
home burglary and then subsequently committed two further home burglary offences on different days 
… he would be a repeat offender and liable to the minimum mandatory sentence (12 months’ 
imprisonment or detention). 

The Aboriginal Legal Service goes on to state how this will increase the number of juveniles in detention and 
how it is extremely concerned that the impact on Aboriginal children would be disproportionate, which is very 
interesting in light of the bill that we have just passed. Its letter goes on — 

This data does not refer to the proportion of repeat offenders who received a custodial sentence nor does 
it necessarily relate solely to home burglaries. 

In conclusion the letter states — 

The ALSWA highlights that the further erosion of judicial discretion in sentencing is likely to lead to 
serious injustice, especially for juveniles. There does not appear to be any compelling justification for 
the introduction of minimum mandatory sentences … 

The letter continues but it is clear that the ALSWA is opposed to this bill for good reason. I am conscious of the 
time I have left, but I have only a couple of things to read in before I conclude. 

At the same time I also contacted the Youth Affairs Council of Western Australia and I heard back very quickly, 
as usual, from Craig Comrie, its chief executive officer, who advised me in an email — 

In summary, YACWA is against these amendments, particularly those relating to the mandatory 
sentencing of children aged between 16 and 18 years of age whom are found guilty of aggravated home 
burglary. We also oppose the ‘three strikes’ legislation. 

These amendments will result in children aged between 16 and 18 years of age being placed out of the 
realm of the Young Offenders Act 1994, and as such treated as adults. Further, it is reasonably 
foreseeable that more young people will be placed in detention and in prison. 

In adhering to our international human rights obligations under the Convention on the Rights of the 
Child (CRC), we must ensure that the interests of the child are the primary consideration in sentencing, 
and that detention must only be used as a last resort. We believe that our State’s obligations under this 
Convention are breached by these proposed amendments. 

We also believe that the cost of implementing these proposed amendments will be significant. Young 
people need to be supported, particularly those who are at-risk of offending. Criminal records will have 
a detrimental impact on their future education and employment opportunities. Our focus must be on 
building safer communities, not imprisoning more people. 

YACWA urges a reassessment of these amendments to ensure that young people’s rights are enhanced 
not diminished. We also support long-term evidence-based solutions to justice issues, rather than quick-
fix legislative changes that will increase our prison population. 
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Craig Comrie has said that he is more than happy to discuss these amendments further if the Attorney General 
wants to contact him. Craig contacted me on 10 April 2015. He may well have been one of the people who 
joined Amnesty International Australia’s campaign because clearly these two very powerful advocates have not 
been listened to from within the government and the opposition took a position contrary to the position argued 
by YACWA. 

Amnesty International took up the cause and I have an email from it dated 12 June. An update states — 

… More than 20,000 people have emailed WA’s Government, asking them to scrap mandatory 
sentencing for kids. 
We’ve caught the government’s attention; now we need to escalate this. Will you send a message 
higher up the chain—to WA’s Attorney General Michael Mischin—and ask him to scrap mandatory 
sentences for kids? 
Note: You may receive an email back from Michael Mischin asking you to raise it with Liza Harvey 
instead. However the Bill is currently in the Upper House, where Michael Mischin is leading the debate 
on the Bill for the government. 

It backed up its letter campaign by stating — 

Western Australia … locks up Indigenous young people at the highest rate in Australia. 

Despite this, the WA Government hopes to pass a ‘Home Burglary Bill’ which, if successful, will send 
more young people between the ages of 16 and 17 to prison, and won’t reduce burglaries. 

The Bill has now passed parliament’s lower-house—we need to urgently step up the pressure to 
stop it entering into force. 
WA is gutting our young peoples’ futures. Tell them to scrap the Home Burglary Bill now. 
Indigenous young people in WA are already 58 times more likely to be in detention than other young 
people and if the Bill passes, judges will have no choice but to lock up even more of them. 

This Bill would not only contravene the Convention on the Rights of the Child, it would label young 
people as criminals incapable of reform and would leave them no pathways—except towards a prison 
cell. 

Tell WA’s Attorney General Michael Mischin that it’s time to solve problems, not lock young 
people up. 

I would like to know how many of these letters the Attorney General received and what his response was to the 
individuals who contacted him. Twenty thousand people is a lot of people. I would like to think that our 
government at least had the courtesy to contact them and express and defend the position that it is taking. 

On 30 June this year, someone from Amnesty International’s Margaret River group wrote to me and urged me to 
vote against this bill. She stated — 

The Government is seeking to toughen legislation through this bill despite: 

• the Premier’s commitment to reduce the over-representation of Indigenous children in 
detention (Amnesty International reports that Aboriginal children—under 18 years—in WA 
are 53 times more likely to be jailed than their non-Indigenous peers); 

• expert opinion that if passed the Bill will make the situation worse, leading to an increase in 
incarceration costs of $93m over four years; 

• Law Society and UWA reports indicating there is no evidence to show mandatory sentencing 
or WA’s three-strike laws have acted as a deterrence; 

• the Convention of the Rights of the Child requiring detention to be a measure of last resort; 

• representation from Aboriginal interests showing that (adequately resourced) community-led 
programs are lessening recidivism; 

The legislation would be unlikely to deter, but simply punish and temporarily prevent offending 
behaviour. There are manifestly more effective ways to deal with the problem. 

At a time of growing recognition of the legitimacy of Aboriginal concerns it would undermine any 
commitment to their welfare. 

I call on your support to have the Bill withdrawn, or amended so that mandatory sentencing is removed. 
I also ask that the Bill be referred to the Legislation Committee for review. 
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I am acting on my constituents’ wishes and at the end of this speech, I will so move. Members are forewarned so 
that they can be forearmed. 

Hon Dave Grills interjected. 

Hon LYNN MacLAREN: I think she is asking the Standing Committee on Legislation to look at that. There is 
ample evidence, as both Hon Robin Chapple and I have cited, and no less an authority than Judge Reynolds, who 
has spent the better part of his career looking at justice for children, has said to us and to all the legal people who 
are listening that this is not the way forward. 

Hon Dave Grills interjected. 

Hon LYNN MacLAREN: I am really interested to hear any second reading contributions on this bill other than 
these two opposing views, because I know that members have a depth of experience and views to contribute to 
the debate and it does not have to just fall on the shoulders of us to represent young people’s stakeholders and 
experts in child justice and to mention the Convention on the Rights of the Child, which was adopted and opened 
for signature, ratification and succession by the United Nations General Assembly resolution 44/25 of 
20 November 1989 and which entered into force on 2 September 1990 in accordance with article 49. I do not 
think I need to table this. I think everybody understands and has heard of the Convention on the Rights of the 
Child. I do not even need to read it to members, but I want to mention one particular article. Article 37 states — 

States Parties shall ensure that: 

(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or 
punishment. Neither capital punishment nor life imprisonment without possibility of release shall be 
imposed for offences committed by persons below eighteen years of age; 

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last 
resort and for the shortest appropriate period of time; 

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity 
of the human person, and in a manner which takes into account the needs of persons of his or her age. In 
particular, every child deprived of liberty shall be separated from adults unless it is considered in the 
child’s best interest not to do so and shall have the right to maintain contact with his or her family 
through correspondence and visits, save in exceptional circumstances; 

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and other 
appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her 
liberty before a court or other competent, independent and impartial authority, and to a prompt decision 
on any such action. 

That is regardless of whether or not they were recorded before or after the commencement date of the CRC, 
which we signed on to. This may be designed to fast-track young offenders to become third strikers after the 
commencement date. 

Australia ratified the CRC in December 1990. This means that Australia has a duty to ensure that all children in 
Australia enjoy the rights set out in the treaty. The CRC states that every five years the Australian government 
should prepare a report with detailed information about what it is doing to protect and promote the rights 
contained in the CRC, the progress it has made in protecting and promoting those rights, and the obstacles and 
problems that have been encountered in implementing the CRC. Usually, the preparation of the report will be 
coordinated by the Attorney-General’s Department. The state and territory governments and other relevant 
Australian government departments and agencies will also be consulted. The government usually seeks input 
from the community on its draft report. When the report is finalised, the government will publish the report on 
the AGD’s website. 

My question to the Attorney General is whether the government will be seeking community input and how. 
I would also like to know whether he feels comfortable that this amendment will fulfil the state’s requirement 
under the CRC. From some of the interjections I have vaguely heard in the background, it is clear that the 
Attorney General has an argument to address this, so it is appropriate to hear his argument about how the 
government is fulfilling the state’s requirement under the CRC, and we are open to hearing that. 
I looked at the latest report of 28 August 2012 to see how we are tracking and these features were in it — 

Administration of juvenile justice 
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82. The Committee regrets that despite its earlier recommendations, the juvenile justice system of the 
State party still requires substantial reforms for it to conform to international standards, in particular the 
Committee is concerned that: 

(a) No action has been undertaken by the State party to increase the minimum age of criminal 
responsibility … 
(b) No measures have been taken to ensure that children with mental illnesses and/or intellectual 
deficiencies who are in conflict with the law are dealt with using appropriate alternative measures 
without resorting to judicial proceedings … 
(c) Mandatory sentencing legislation (so-called “three strikes laws”) still exists in the 
Criminal Code of Western Australia for persons under 18 … 
(d) All 17-year-old child offenders continue to be tried under the Criminal Justice system in the 
State party’s territory of Queensland … 

83. Furthermore, the Committee is concerned that: 
(a) Although the majority of 17 year olds are held separately from the wider prison population, 
they are still cases of children being held within adult correctional centres; 

I will skip a few paragraphs, because I am aware that time is marching on. It continues — 
84. The Committee recommends that the State party … 

… 
(b) deal with children with mental illnesses and/or intellectual deficiencies who are 
in conflict with the law without resorting to judicial proceedings … 
(c) take measures with a view to abrogating mandatory sentencing in the criminal 
law system of Western Australia … 

It goes on to talk about Queensland and Victoria. I would like to know from the Attorney General whether 
Western Australian children who are tried and convicted under this mandatory sentencing law will go into 
detention or be managed in the community. 

Hon Robin Chapple referred to the speech by Judge Reynolds at the University of Notre Dame 
Fremantle campus Eminent Speakers Series, titled “Youth Justice in Western Australia—Contemporary Issues 
and its Future Direction”. There are a couple of things in that speech that Hon Robin Chapple did not quote. One 
of the headings in that speech is, “Why do home burglaries remain a problem and what is the best solution”. This 
should be the nub of the problem for members. Judge Reynolds said — 

Everyone agrees that home burglaries remain a problem which needs “a solution”. That said, and in no 
way departing from it, it is interesting to note that the number of burglaries reported to Police in each of 
the last two financial years is actually less than the number reported each year in the late 1990s. The 
question is, what is the best “solution”. The extension of mandatory sentencing assumes that mandatory 
sentencing is “the solution”. The evidence and research shows us that it is not.  

Judge Reynolds also raised several miscellaneous concerns arising from the bill. The first was the retrospective 
operation of the bill. The second was as follows — 

To catch a young offender as a third striker for the first charge for a home burglary committed after the 
commencement date of the new regime, the legislation seeks to make some convictions no matter 
whether or not they were recorded before or after the commencement date, for home burglaries 
committed before the commencement date, as relevant convictions. This is obviously designed to fast-
track young offenders to becoming third strikers after the commencement date.  

Judge Reynolds said also — 

The requirement to impose mandatory detention/imprisonment sentences for home burglaries which are 
not relevant offences will inevitably lead to injustices. This comment particularly applies to some back 
captured home burglaries committed before the offender became a third striker.  

Another concern was as follows — 

The real potential for young offenders (and adults) to be caught up in being sentenced on multiple 
occasions because of time gaps between charges being made and/or because of when the Court resolves 
charges, such that he or she could remain in custody almost indefinitely or at least for many years. With 
that comes the risk of becoming institutionalised, which in turn reduces the prospect of a successful 
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rehabilitation back into the community. As mentioned, it also increases the risk of developing a sense of 
hopelessness and suicide.  

He said also — 

As mentioned, a serious problem with the proposed extended mandatory regime is that there is no 
recognition at all that while home burglary is a particular category of offence, a particular home 
burglary can be committed within a very large range of factual circumstances, some circumstances 
being very serious and some not.  

I would encourage anyone who has an interest in justice for children to read that speech. Unfortunately, I am 
limited in time and cannot go into any more detail on that.  

I will now look briefly at some statistics that are outlined in the document “Western Australia: youth justice 
supervision in 2013–14” from the Australian Institute of Health and Welfare. It states, in part — 

Aboriginal and Torres Strait Islander young people have a long history of over-representation in both 
the youth and adult justice systems in Australia. In Western Australia, Indigenous young people 
constitute 6% of the state’s population aged 10–17 … but made up two-thirds (67%) of those aged 10–
17 under supervision on an average day in 2013–14 …. This was higher than the national level (45%). 
The proportion of young people aged 10–17 in detention in Western Australia who were Indigenous 
(78%) was higher than the proportion under community-based supervision who were Indigenous (64%) 
…. 

Indigenous young people aged 10–17 in Western Australia were 29 times as likely as non-Indigenous 
young people to be under youth justice supervision on an average day … 

Hon Robin Chapple is the Aboriginal Affairs spokesperson on behalf of the Greens. That is why he has been our 
lead speaker on this bill. There is no doubt that this bill will have a disproportionate impact on Aboriginal young 
people. That is why Hon Robin Chapple has gone to great lengths to list the statistics and to draw a picture, 
giving examples from people’s lives, of how this bill will impact Aboriginal people. I believe it is very 
appropriate that the Western Australian Legislative Council do this. I do not want to take too much time going 
over what Hon Robin Chapple has put on the record. I believe that if the government listened to the stakeholders 
who have contacted us, whether that is Amnesty International, the Youth Advisory Council of Western 
Australia, Judge Reynolds, or the Aboriginal Legal Service of Western Australia, it is clear that there is a case 
for this bill to be defeated. Some of those stakeholders who wrote to us—I point in particular to a Margaret River 
constituent from Amnesty International—believe that if this bill were sent to a Legislative Council review 
committee, it might be able to be crafted more carefully to deliver the government’s intention, which is, 
I imagine, to reduce the number of home burglaries. The evidence that we have on the record suggests that this 
bill will not achieve that. Therefore, it is appropriate that we take a bit more time and consider the detail of this 
bill in a standing committee of the Legislative Council. For that reason, Hon Robin Chapple and I have come to 
the conclusion that it is appropriate that I move the following motion. 

Discharge of Order and Referral to Standing Committee on Legislation — Motion 

HON LYNN MacLAREN (South Metropolitan) [9.38 pm] — without notice: I move — 

That the Criminal Law Amendment (Home Burglary and Other Offences) Bill 2014 be discharged and 
referred to the Standing Committee on Legislation for consideration and report not later than 
31 December 2015.  

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [9.39 pm]: I rise to indicate that the 
opposition will not be supporting the referral motion. I have already put the position of the opposition on this 
bill. 

The ACTING PRESIDENT (Hon Liz Behjat): I call Hon Robin Chapple, but I remind the member that this is 
the debate on the motion to refer the bill to a committee and is not an opportunity for him to reiterate anything he 
said in his contribution to the second reading debate. 

HON ROBIN CHAPPLE (Mining and Pastoral) [9.39 pm]: I assure you, Madam Acting President, that I will 
not. As members might be aware, there was a petition on this issue to the Legislative Council. Whilst that 
petition has not been resolved by the committee that is looking at it, the petition was part of our reason for 
moving to refer this bill. It was a significant petition, signed by many thousands of people, to this Parliament. 

 The terms of that petition are — 
We the undersigned residents of Western Australia are opposed to the passage of the Criminal Law 
Amendment (Home Burglary and Other Offences Bill) 2014. The Bill expands the mandatory 
sentencing regime in Western Australia, including for 16–17 year olds, and will result in a significant 
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increase in youth detention rates for non-violent home burglaries. The Bill will disproportionately 
impact Aboriginal and Torres Strait Islander young people, who made up 78.3 per cent of all young 
people in detention in Western Australia in 2013–14. 

The serious and violent offences committed in the course of an aggravated home burglary, for which the 
Bill also introduces new mandatory minimums, already carry extremely heavy penalties, and the 
Government has not provided evidence of a single case which shows that existing sentences given to 
16 and 17 year olds are inadequate. 

If, despite our opposition, the Bill is passed, your petitioners respectfully request that the 
Legislative Council introduce and pass the following amendments: 

• Remove all references to ‘juvenile offender’ and changes to the counting rules for those 
under the age of 18, so that the Bill does not apply to young people. 

• Change the definition of ‘review date’ to mean ‘the first anniversary of the day on which 
the Criminal Law Amendment (Home Burglary — 

Point of Order 
Hon MICHAEL MISCHIN: I am getting a sense of deja vu; we have been through these dot points as part of 
Hon Robin Chapple’s speech during the second reading debate. 
THE PRESIDENT: I am sure that this matter will resolve itself overnight. Noting the time, the debate stands 
adjourned until the next sitting of the house. 
Debate adjourned, pursuant to standing orders. 
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